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May 2, 2007

Ms. Stephanie Daigle

Associate Administrator, Congressional Affairs
Environmental Protection Agency

1200 Pennsylvania Avenue, NW, Room 3426
Washington, DC 20460

Dear Ms. Daigle:

Mr. Robert Kerivan has written to me again regarding EPA enforcement actions against
his business. I have enclosed a copy of this most recent correspondence for your information.
Your consideration of this additional information would be appreciated.

After you have completed your review, please send your findings and comments to my
Portland office at One World Trade Center, 121 SW Salmon, Suite 1250, Portland, Oregon
97204.

Thank you for your continuing attention to this inquiry

Sincerely,

T S—

Gordon H. Smith
United States Senator

GHSjst
Enclosure

www.gsmith.senate.gov
FRINTED ON RECYCLED PAPER




April 19, 2007

Senator Gordon Smith
Washington DC

Dear Senator Smith,

Thank you for your letter of April 12, 2007 and enclosing a copy of the report from the
EPA, signed by Elin D. Miller, Regional Administrator. However, the EPA and the
Corps are up to their old tricks, giving you, the Senator, false itformation. In the last
paragraph of their letter they state that Sucker Creek is a “contitiually flowing body of
water”. As I have lived next to this creek for 25 years, I know it goes dry every other
year or s0. They also state the Illinois River is a “navigable-in-fact body of water”. That
is not true as the Rogue River is navigable only from the ocean to the town of Agness,
about 30 miles up river. After that point there are numerous waterfalls. The Illinojs
River flows into the Rogue River upriver from Agness and flows about forty miles or so
upriver and rises to 1600-foot elevation before Sucker Creek enters the Illinois River. |
have enclosed a copy of a list of navigable river that the Corps puts out and for which
they are responsible. As you can see the Illinois River and Sucker Creek are not named
among them, and the Corps does not feel they are responsible for the Illinois River or
Sucker Creek in the Ilinois Valley. It would Be nice if they did help protect our waters,
but when there is a flood they are all home hiding under their mothers® bed.

Now to explain, the work I had done was covered by a State Court injunction, issued
against the Oregon Division of State Lands, The judge held court in the riverbed itself on
my property and stated, “You would have to be a blind man not to see the damages the
creek has caused the Kerivan praperty” and upheld the injunction to allow us to repair.
We fixed the problem and it oaly took 11 man-hours, some riprap, cat work, and backhoe
work. It made the DSL mad as the injunction said they could not interfere. So they
tumed us into the Corps and the EPA

Then after the Raponas case the U.S. Supreme Court ruled the Corps does not have
jurisdiction over non-navigable waters and adjecent wetlands. The EPA put out a
memorandum of understanding two weeks after the U S, Supreme Court ruled, that they
would be sending out 2 new jurisdictional memorandum. That was over a year ago, but
the EPA still has not expressed those rules as you can see in their letter.

All T have been asking of you, my U.S. Senator, was to force the EPA to accept the U.S.
Supreme Court's decision or prove why the do not need to. But they have misled you
with false information. I thought that no man or woman was above the law, but it looks
like the EPA and the Corps are an exception.

Weiting for your reply.

Rabert E. Kerivan
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April 19, 2007

Honorable Gordon H. Smith

United States Senate

One World Trade Center

121 S.W. Salmon Street, Suite 1250
Portiand, OR 97204

Re: Inthe Matter of Robert Kerivan and Bridgeview Vineyards,
EPA Docket No. CWA-10-2005-0124 |

Dear Senator Smith:

Thank you for forwarding the Environmental Protection Agency’ (EPA) letter
dated March 27, 2007. I wish to make you aware of two etrors in the EPA letter.

I do not wish to go through the history of EPA's harassment of my business and
me due to the repairs we made to existing riprap on our vineyard to protect our vineyard roads.
It is sufficient to note that the EPA ignored exemptions and general authorizations under the
Clean Water Act (CWA). The exemptions they ignored are:

1. 33 USC 1344(f)(1) (the Farm Exemption Provisions) exempts road repair and
maintenance and repair to damaged riprap from any permitting requirement; and

2. The general authorizations under 33 USC 1344(e) that expressly allows
stream bank stabilization repsirs, provided no more than 500 lineal feet of stream bank or more
than 500 cubic yards of fill are involved. See Nationwide Authorization No. 13. Our repair
involved 150 to 175 lineal feet, not more than 150 cubic yards of riprap (taken from excess
riprap previously existing on the vineyard). This excess riprap was placed on the property when
roughly 2,500 feet of diking and riprap was installed in the iat 1960s (some 14 years before
purchased the property) to prevent Sucker Creek from flooding the farm.

The reason 1 write this letter is because of the two erroneous stateaﬁems on page 2
of EPA’s letter. 1request that you challenge these two inaccuracies on our behalf. Ido so
because EPA’s continued course of conduct, which is to act contrary to the law, must be

challenged.

I have read the Rapanos decision from the Supreme Court, had my lawyer's read
it and I have attended a seminar on that decision.

That decision states that the Corps’ and EPA's jurisdiction under the CWA is over
“traditional navigable waters" (i.e., known as Section 10 waters under the Rivers and Harbors

P.O. Box 609 « 4210 HotLAND Loor Roap, Cave JuncTioN, OrsaoN 97523
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Act) and wetlands adjacent to traditional navigable waters. The Rapanos decision rejected the

agency's assertion that they have CWA authority over “remote waters” based on a hydrologic
connection to traditional navigable waters.

The U.S. Army Corps of Engineers (the Corps) maintains 8 listing of “traditional
navigable waters” in Oregon. 1 attach the most recent listing of traditional navigable waters as
Exhibit A. Sucker Creek, which is the free flowing stream that flows by our vineyard and into
the east fork of the Illinois River (approximately one mile downstream from our vineyard), is not
listed. Neither is the east fork of Illinois River or the Illinois River listed as “traditional
navigable waters” (Section 10 waters).

Yet, the Regional Administrator has represented to you in the March 27 letter (on
page 2) that the Illinois River is “2 navigable-in-fact body of water.” This representation is
erroneous. The Corps’ listing of navigable waters ends on the Rogue River, at Agnes, Oregon
(roughly 27 miles from the Pacific Ocesn).

Under Rapanos, EPA’s CWA jurisdiction does not extend to “remote waters”
(whether wetlands or tributaries). Sucker Creek is a remote water located 47 miles from any
traditional navigable water (the Rogue River at Agnes, Oregon) or any wetland adjacent to
traditional navigable waters.

The EPA exceeded the extent of its jurisdiction under the CWA in grand fashion
(by roughly 47 miles) when asserting I conducted activity in waters subject to the CWA and
harassed me into paying $11,000. It now is clear the EPA agents had no anthority whatsogver
under the law over Sucker Creek. In short, I was mugged by EPA.

The second misrepresentation by the Regional Administrator pertains to interim
guidance issued by the Corps and EPA after the Rapanos decision. When I telephoned
Ms. Hillsman, she indicated there was no such guidance issued. The Regiona! Administrator’s
March 27, 2007 letter to your office also so states there is no interim guidance.

My lawyers have provided me the attached e-mail which shows that interim
guidance was issued by the Corps on July $, 2006 (three weeks after the Rapanos decision).

1 find it astonishing that the Regional Administrator of EPA has told your office
there is no such guidance when such guidance exists.

The guidance clearly states that agency officials when dealing with areas other
than “traditional navigable waters” are to avoid taking positions on CWA jurisdiction over
remote waters because the Rapanos decision has limited the agencies’ jurisdiction. Further, the
July 5, 2006 guidance states that the agency personnel are not to take positions on jurisdiction
over remote waters even in cases pending in court, and that no further enforcement referrals
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Page 3 of 3

should be made to the United States Department of Justice regarding CWA violations, unless
they relate to “traditional navigable waters” (i.e., Section 10 waters).

" AsIstated earlier, I have been mugged by the EPA. Unless they can show yo
oﬁicg where and when the Tllinois River, which rises 1600-feet in elevation, t:gune 8 Yo
“traditional navigable water” (Le., a Section 10 water), they should admit their mistake and
refund the $11,000 they took from my company.

I thank you and your office staff for the kind help in making the initial inquiry to
the EPA and hope that you will be persistent in following up on the EPA’s erroneous statements.
We need faderal agencies to follow the law, and stop harassing innocent farmers who are merely
conducting repairs on their lands to maintain the productivity of the same.

Si ly, 7
@ /dM"MU

Robert Kerivan

P.O. Box 609 + 4210 HoLLAND LooP Roap, CAvB JUNCTION, OREQON 97513
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From: MI. Mark ¥ mﬂ
Sent: Wednasday, July 05, 2006 10:18 AM

To: COL-REG-All; COL-REG~CRINPS; CDL-RBG-MEC; D1~ REG-ROg

Cc: Barnas, Gorald ¥ H00Z; Bmith, Chip 2 HQUAs Wocd, Lance D HQ92;
‘Stockdale, Rarl B HQ01; 'Schmaudsr, Craig R Nr 000! ; .
Geozge 8 HUDA; Sherman, Rannis H EQ02; Cumeings, Mllen M Hgo2
Subject: latarin Guidance on the Mapanes and Carabell Supreme
Cowrt Decision

Bvaryone,

The Pfuprems Court handsd dows a. dedisisn an June 19, 2006, iz the
Reparos and Carabell cames. 7hat decision addrassas the soops of
Clean Watax Ast (CWA) juriwmdiction over certain waters of the.
Uuited States, gludng watlands, I aw:uhu the :uumey
you are facing trytnghohuplnm-pqm uhotianing
in the fice of ths presemt tnocsrtainty. Oivan the sonfusien
cveated by the differing opiniong that the Supreme Court juseices
mcahmuan.uunmumu.mmmpmm
EPA to analyss sod resch consensus on what legal guidunce ia te be
derived from tha danieion. Ia the nasx futurs we intend to ismus

joist XM/Army guidancs olarifying O jurisdiction in light of
the Rapanos/Carabelil deciwion. )

Wa ancicipate that the Rapanss/Carabail decisiom will lead tha
m-m:nmunh.mmhhm:ndueﬂhmd
docupant the justificaticno that underiie soms of our oA
juxisdietional detersinaticns (JDs). In other words, the tasts
that wa cite and tha faceks that we dooument in some of our ID,
adniniatrative records will probably change somewhat, bo insure
that our JDs reflast the Supreme Couxt's most recant legal tasts

‘ for asserting O jurisdiction, ¥ will try to pozd yeu ocur
sdvica in this regard a8 soon as possible and in the very mear
future, ;

In the peantime, in crder to alloy the Corpa and BPA to prepnxe
and issus substaptive guidancs, I as recoomending that, to tha
axtant cixcurscasces allow, you dalky ‘malung OWA jurisdictiozal
datermimacions for arsks boyord tha linits of the txadiciomal
"navigable waters (i.s., outrids the *Secticn 100 wvataza) for tha
hext thres weelka. MWMMdnwmm
jurisdiorional calls ig areas outsids the trsdicional navigable
waters fox the next thras weeks; that dosg not, eeay that the
procesring and issuance of CWA parndt suthorizaticns in thosa
areas noing genzral parmite and standard individusl permits should
.be dslaysd, as is furthar explained below,

1 also vacommend that, until that substantive guidmoe i
tirculated, 2 Corps ni.-::!u or Divisicn Office shonld anmouncs
or irplement any chengs in (1) how we are doousanting our

* jurisdictionsl determinations, or (2) regarding tha sress over
which we are :nrung CNA jurisdietion, without priox
eoordinstion with and concurrance by Hesdquartazs Rsgulatory
Commmity of Practice and Readgunrters offics of the Chiag
Conmpel . . .

Exhi bit B



404 permit covering astivities cutside rhe traditicral navigable
vatars whare permit Lesuance is foasible during the next fev
weakn, but vhere spacial condicions of the proffered permit would
raguire tha permitteas to provids compensatory sitigstion, and
uhsre that pervittes uight balieve that sons or all of his .,
activities are now not mbjsst o ragulation umdsx OWA -Baction 404
because of the Mapanos/Cayabell davisien, snd thus that the )
witigation requirwments of the psrmit are axnessive or
vanscansary. In such & gizcumstanoce ths Corps should inform the
parpit xpplicant that ho or shs has & number of options, as .
follows: .Tha parnit applicapt can acospt snd oign khe proffered
pawmit new, with its existing ceras snd conditions; or ths permit
applicant can ask for 2 delay in che {ssuancs of the permit until
the Corps District has received mibstantive Rapanos/Carabell
guidance Eren Corps Hecdguarters, so that tha awoumt of raquired
cosponastory witigation oan bs re-evaluated (if appropriate)’ bawed
on that naw guidange. .

For Corpa CHA Section 404 pexmit muthorizations mads during the
noxt fov womks for activitias outsids the truditiomal mavimble
waters purguant to either & genaral perait or a standard .
individual peraits, shace the parmittes later oconcludes that Lthe
terma or sonditions of that parnit authorizwticn are inapproprists
in light of the Rapancs/Caraball dstvisian, thab paraittes can mak
the Corps to nodify the terme or conditions of that permit to

" xactify kks matter subssquant to the ismuange of the antivipated
EFA/Army substantive Rapanos/Caradell guldanes. .

Corps Readguartsrs POCs Ave Mark Sudol and Russ Falsey (Regquliscory
oF), Lanes Wood (CCE), and, fox litigation and enforcemont
mattars, Nartin Cohen (CCR).

LTI Ty T
BPA INTALUIN GUIDANCH
W

Initial Guidance on Qupreme Court's Wetlamds Dsoisicn

As you know, on June 15th the Supreme Oourt issusd a dacision iy ths
cansclidated wetlands casss. 0GC, GBCA, and OW are studyisy the
opinicns snd do zot yor have an Agenoy position oo than, In the vazy
asar futurs, we {ntmnd to issns guidanas on how the Agency should
‘proomed in light of the deolsicn. Until then, Agenay persoansl ahould
not reprepant an Agency position op ths affect of this decision o
cJ.uJ. Water Act jurisdizcion io pleatinge or in dealings with outsids
parcies. \

Thorsfoze, in situstiona that requirs taking & position cm ths scope of
"watsra of tha US' undar the Clasn Water Act, e.9.: briets dr othar
filings in judicizl or administrative procesdings, you should dafsy
action.if possibla. We yecosmmd sacking an extwnsicn for aoy briefa
. dus in adeiniotrative or judicial cases in cthe mear taym, by way of
sxapls, the U.8, sought sn axtsnsion of 60 days for a brief in Uniced
Etates v. Cundift, How, 05-5480 and DB-350B (Sth Cir.]) due June 2ist,

ongoing work in Clean Watex ACt oames, such as settletent nagetciaticn
meetings ox inspectionp, should sontinus if that wark doas not raquirs




